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DIVIDING FENCES — MAGISTRATES COURT CASE 

Grievance 

MR A.J. SIMPSON (Darling Range) [9.31 am]: Mr Speaker, my grievance today is to the Attorney General. I 
would like to commence by asking leave to table for the information of members some papers relating to a court 
hearing involving my constituent Mr George Neville Jackson. 

[The papers were tabled for the information of members.] 

Mr A.J. SIMPSON: My grievance relates to a complaint Mr Jackson has with the operation of the Magistrates 
Court in Western Australia and stems from his dissatisfaction with the processes involved in a dispute with his 
neighbours, the Chrisps, who are identified as the defendants in the papers tabled, and the decision of the 
Armadale Magistrates Court in action ARM 674 of 2009. In 2003 the defendant was paid $1 200 from his 
insurer, SGIO, to repair a dividing fence that had been damaged by falling trees from his property. There was 
also a claim for a retaining wall that formed part of the fence, but this was disallowed as the insurer deemed it 
not fit for purpose. The repairs were then postponed for five years, during which time the retaining wall was 
further degraded as a result of the proximity of a driveway constructed in 2006 and the impact of frequent 
vehicle movements on the fence. Mr Jackson filed with the court a letter signed and witnessed by Mr Joyce, a 
previous owner of his neighbour’s property, which stated that he had built the retaining wall in 1978 to replace a 
railway sleeper wall. 

The case was heard in the Armadale Magistrates Court on 14 October 2009, as a minor case—that is, under 
$10 000—and the magistrate made the following orders. Order 1 states that the claimant and the defendant are to 
pay equal portions for the repair or construction of the fence, including the retaining wall, dividing their 
properties. Order 2 states that the defendant is, in not less than 30 days, to obtain two independent quotes for the 
cost of repair or reconstruction in order 1, and the lesser of those two quotes is to be accepted by the parties and 
acted upon as soon as practicable by the contractor. The magistrate introduced the words “or reconstruction” for 
some unknown reason, and had not sought Mr Jackson’s agreement on this condition. Furthermore, the order 
was for the defendant and not the claimant to obtain the quotes. Not only is it normal for the claimant to obtain 
the required quotes, but this defendant had given evidence in the trial of his inability to successfully get a 
contractor to quote for the repairs. Mr Jackson believes the inaccuracy of the wording of the magistrate’s order 
has largely contributed to the delays and the injustices he has suffered. 

In a minor case, magistrates cannot exceed $10 000 in their orders, yet in this case the magistrate made an order 
for $21 192.10. In her reasons for judgement, the magistrate made no reference to Mr Joyce’s letter in which he 
stated that he had constructed the retaining wall. In common law, as I am given to understand, the responsibility 
and ownership of property is passed to ‘successors in title’, so the retaining wall definitely belongs to the owner 
of 22 Heather Road—at this time, a Mr Chrisp. 

Mr Jackson received the defendant’s quotations 19 days after the 30-day limit ordered by the magistrate and the 
quote bore no relationship to the court order. The order was for the repair to an 18 metre long and one metre high 
damaged cyclone fence and a nine-metre gap in a local stone retaining wall, which was 0.9 metre high at the 
damaged section. The defendant’s quotes were for a 35-metre limestone block retaining wall l.5 metres high, 
reducing to one metre high, and a new Colorbond panel fence, for which the dimensions were later confirmed by 
the defendant to be 89 metres long and l.8 metres high. The height of the quoted wall requires an engineer’s 
design, but there was no cost for this in the quotation. The l.8 metre high Colorbond fence is not permitted under 
Armadale local law in rural areas such as Roleystone. 

Furthermore, both quotations contained the same subcontractors and the same suppliers, and so cannot be 
considered to be independent quotes. The first quote was provided by Watercon, which is the defendant’s own 
company, and the second quote was provided by Mr Armani, who is a subcontractor to Watercon. Mr Armani is 
also listed as the retaining wall contractor in both quotations. Therefore, neither of these quotes can be 
considered to be independent as required by the court order. 

The case again went to court and was again heard by the same magistrate on 19 August 2010, some 10 months 
later. Prior to the hearing, Mr Jackson had filed a statutory declaration from Mr Joyce that confirmed the 
contents of his earlier letter; that is, that he had built the retaining wall to retain the soil at 22 Heather Road. 
Mr Jackson also filed a quote for the repair of the wall and the fence, which totalled $4 660—a huge saving on 
the defendant’s lowest quote of $20 192.10. Also, as there had been such another long delay, Mr Jackson had 
had the wall repaired and had filed photographs of the repaired wall. 

The magistrate confirmed that she had read the statutory declaration and Mr Jackson’s submissions, and 
indicated that she was not prepared to reopen the case. The effect of the magistrate’s order was that Mr Jackson 
would now have to endure the removal by his neighbour of the already repaired local stone wall and the 
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60 metres of perfectly sound cyclone fence, deemed to be a “sufficient fence” under the Dividing Fences Act 
1961, and replacing them with a retaining wall and a fence in the materials of the defendant’s choice at Mr 
Jackson’s expense and against his express wishes. 

Mr Jackson appealed both orders by this magistrate in the District Court. The judge dismissed his first appeal on 
the grounds that it was out of time, despite the fact that the delays were caused by the defendant and the court’s 
available hearing dates. The judge dismissed the second appeal on the grounds that the decision had been made 
by a registrar and was therefore not within the jurisdiction of the District Court. The case had in fact been heard 
by a magistrate and therefore was within the jurisdiction of the District Court, and this fact has since been 
confirmed by both the Armadale Magistrates Court and the Perth Magistrates Court. Both Magistrates Courts 
confirm that both court orders were by the same magistrate, Magistrate E. Langdon. The trial transcript also 
confirms that both orders were made by Magistrate E. Langdon, and Registrar Hewitt of the District Court had at 
the directions hearing stated that both appeals were within the jurisdiction of the District Court and that both 
appeals could be heard as one. 

My constituent’s concerns, which he would like addressed, are as follows. Firstly, he had asked for the forms for 
a minor case claim but was given a form 53 because it was a dividing fence matter. He relied on the officers of 
the court to supply the correct form. Why should he suffer because of their error? Why does the form not state 
“minor case” regardless of the act under which the law is to be applied? Secondly, how is it that a magistrate 
who gives a court order is not responsible for seeing that the particulars of the order are precisely acted upon? 
Thirdly, why do court orders not identify whether they are signed by a magistrate or a registrar, and how can a 
registrar be considered to have signed an order when a registrar has not heard the case and when the magistrate 
who did hear the case gave the order in open court? Fourthly, how can a registrar of the District Court not know 
what is within that court’s jurisdiction? In this case, the registrar and the judge were poles apart—all at 
Mr Jackson’s expense. Fifthly, why is there no information on court orders that gives precise information on the 
time limits for appeal and the authority who must hear that appeal? Sixthly, both courts offer internet access for 
information for people who have to represent themselves and link to a site that is supposed to give the necessary 
advice. Throughout these proceedings, whenever Mr Jackson visited this site it was “under reconstruction” and 
he was therefore unable to obtain that information. Lastly, the 21-day appeal period for civil matters is 
insufficient, particularly as it is impossible to obtain trial transcripts from the court within this period and, in the 
case of the Magistrates Court, the claimant is also refused access to the court file. 

The SPEAKER: Thank you, member for Darling Range. Attorney General, I give you seven minutes. 

MR C.C. PORTER (Bateman — Attorney General) [9.38 am]: That is very generous indeed, Mr Speaker. I 
hope that I will not need to take up all that time.  

I thank the member for Darling Range for his grievance and perhaps, if I might, just for the purposes of the 
person he is grieving on the part of, relay to this place my understanding of the background and the facts, and 
then make some comment about the matters complained of.  

Mr George Jackson, the person the member is representing for the purposes of this grievance, was engaged in a 
dispute with his neighbour. Mr Jackson’s neighbour’s trees fell in 2005, during a storm, and broke a dividing 
fence and retaining wall between Mr Jackson’s property and his neighbour’s property—keeping in mind it was 
the neighbour’s trees that fell in the storm. The neighbour apparently claimed money from his own insurers as 
his house and shared fence were also damaged in the storm. Some level of disagreement then arose between 
Mr Jackson and his neighbour as to who should repair the fence, given that the trees were on the property of 
Mr Jackson’s neighbour. A matter was then brought before the Armadale Magistrates Court pursuant to a 
form 53, which is a form issued under the Dividing Fences Act. As I understand it, Mr Jackson claimed $7 000. 
The case was heard in the Magistrates Court and Magistrate Langdon made two orders: first, the claimant and 
the defendant—Mr Jackson and his neighbour—were to pay in equal proportions the repair or construction of the 
fence, including the retaining wall dividing their properties; and, second, the defendant was, in not less than 30 
days, to obtain two independent quotations for the cost of repair or reconstruction that was offered in the first 
order, and the lesser of those two quotations was to be accepted by the parties and acted upon as soon as 
practicable by the contractor. These matters sometimes arise in dividing fence disputes. Obviously, Mr Jackson 
thought that his neighbour should pay for all of the repair to the fence because it was damaged by trees on his 
neighbour’s property that blew over in some form of storm.  

After hearing all of the evidence, the magistrate took a slightly different view and ordered, in effect, that the 
neighbour get two quotes; that the lesser of those quotes to be the amount at which expenditure should be 
undertaken to fix the fence; and that they should share in equal portions that cost. That is probably not an 
unusual order in the dividing fence disputes that I have seen. Usually the magistrate says the costs need to be 
split down the middle. In any event, to cut a long story short, both those parties returned to the Magistrates 
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Court, because both were complaining that the other was not carrying out their part of the orders that were 
previously given—that is, to get the quotes for the other neighbour either to reconstruct or repair the fence and 
then pay half each. It appears Mr Jackson then returned to the court. Magistrate Langdon read all of the 
documents provided again by Mr Jackson. This was the same magistrate who made the first order. In effect, she 
decided that she was not prepared to reopen the matter. Mr Jackson believed that his neighbour did not put 
proper information before the court and that the magistrate was wrong in not considering some of his 
submissions or allowing him to speak in support of his submissions. That matter was brought by Mr Jackson and 
undertaken in open court. In effect, the magistrate said she was sticking to her original decision to get two 
quotes; the lowest is the amount that they will rebuild for and both will share half the cost.  

Mr Jackson filed two appeals in the District Court to that magistrate’s decision to split the costs. There are 
certain rules that apply to appeals to the District Court. In dividing fence matters, a decision of the magistrate is 
deemed to be final, so there are no bases on which a person can appeal, except for grounds that the decision of 
the magistrate was outside the jurisdiction of the magistrate or that throughout the proceedings there had been a 
denial of natural justice. So Mr Jackson lodged his appeal on grounds that there was in fact a denial of natural 
justice by the magistrate, and also on 13 other grounds of appeal. The next step was that Her Honour Judge 
Wager in the District Court dismissed Mr Jackson’s appeals on 4 March 2011. I understand that the reasons for 
dismissal were published by the judge on 11 March 2011. The reasons were extensive but, generally, the judge 
referred to the magistrate’s orders being made in accordance with section 15(6) of the Dividing Fences Act; 
she noted that the orders were final orders and further found in reasons for dismissal that there was no breach of 
natural justice in relation to the proceedings before the Magistrates Court; and Her Honour’s final finding 
was that she had no statutory ability to extend the time in which the appeal could be lodged. That time was 
21 days.  

Based on the information that has been provided to me, there was a dispute and, as is often the case in a dispute, 
people have different views about who should pay. The magistrate gave an order that said, “Get the lowest 
quote; you both pay half each.” It appears that was not to the satisfaction of Mr Jackson; he went back to the 
magistrate and asked for a second go. The magistrate reaffirmed her first order, which was to get two quotes and 
each pay half of the lowest quote. Still being dissatisfied with that, Mr Jackson went to the District Court. In 
effect, the District Court said no to his appeal. It would appear to me that Mr Jackson has exhausted his 
possibilities to have this matter resolved in the way that he would consider in his own best interests. I will be 
frank: there is not much the member for Darling Range can do about that as a local member, nor me as an 
Attorney General.  

There is one issue here that I will undertake to take a little further, and that is with respect to that 21-day time 
limit. One of the issues that arises is that there is no ability to extend an appeal from the decision of a magistrate 
in these circumstances beyond 21 days. That matter has been raised by the Chief Judge of the Magistrates Court 
with me. That is a law reform issue. It will require consideration of an amendment to the Magistrate Court (Civil 
Proceedings) Act and the Dividing Fences Act. I will give that some consideration.  
 


